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CRIMINAL APPEALS AMENDMENT (DOUBLE JEOPARDY) BILL 2011 

Second Reading 

Resumed from 28 February. 

MR J.R. QUIGLEY (Mindarie) [11.26 am]: This bill comes before this chamber having passed through the 

other place at the end of last year, where it was introduced by the Parliamentary Secretary to the Attorney 

General. It was introduced because, at least at a legislative level, it was relatively uncontroversial. The bill is the 

end product of deliberations and discussions between 2003 and 2007 at the Standing Committee of Attorneys-

General, and was precipitated, as the Attorney General said in his second reading speech, by the rather infamous 

case of Carroll. I need not go into that in too much detail. It was the case in which a man was charged with the 

murder of a young girl in Queensland. His defence was that he was not there. I recall that she had been bitten. 

Some fairly gruesome details emerged out of that offence. From memory, she was left at a toilet block 

somewhere in Queensland. As I recall, he claimed to have been a serving member of the Army and was in 

Adelaide at the time. A reasonable doubt was raised as to his whereabouts and the jury acquitted him of the 

murder. Subsequently—I forget by which route—his denture impressions were obtained. Those denture 

impressions were matched very tightly to the bite mark wounds on the young female deceased. He was then put 

on trial on account of perjury, which the Court of Criminal Appeal in Queensland had ruled as an abuse of 

process. As Carroll had been acquitted of the murder and his evidence before that trial was the subject of 

deliberations by the initial jury, that matter went on appeal to the High Court of Australia. The High Court 

confirmed the decision of the Court of Criminal Appeal in Queensland that he could not be put to trial on this 

offence of perjury because it was part and parcel of the jury’s deliberations in the murder trial, which, for the 

purposes of this discussion, we could call trial A—that is, the first trial—as set out in the legislation. Even 

though evidence indicated that he had perjured himself at the first trial, trial A, nothing could be done about it.  

Just before I came to this Parliament or just after—that puts it back in 2001, which doubtless precipitated the 

deliberations or the matter going to SCAG—a Four Corners program or some such long documentary program 

was televised in which all this was laid bare for a popular television audience, because people often do not read 

the details of the judgements of the Court of Criminal Appeal. A compelling case was put to the Australian 

people that there was evidence that the accused had perjured himself. There was compelling evidence that he 

should be convicted of the offence of perjury at least. The law, as it then was, and still is in Western Australia, 

was explained to the viewing audience and it left a sour taste in the mouths of the many Australians who 

watched that television program. I have no doubt that it was the power of the media putting this before the 

Australian public that reignited the discussion on double jeopardy, although by that stage it had been dealt with 

in some measure in the United Kingdom. It came to be considered by the Model Criminal Law Officers 

Committee of the state and commonwealth and by the Attorneys General, which came up with the interim report 

and, ultimately in 2007, its final report. I mention 2007 because it would have been the Attorney General’s 

predecessor, Hon Jim McGinty, a Labor politician, who attended that conference and voted in favour of this 

report, which is now being activated by the present government. 

I say that this legislation would be uncontroversial. It would be uncontroversial to nearly everyone in the 

community that if a person is acquitted of a very serious criminal charge and in respect of that charge and that 

particular accused there later comes to light compelling forensic evidence indicating his or her guilt that was not 

available at the time of his first trial, there should be a mechanism to consider putting him or her to trial again. 

The easiest circumstance to imagine that occurring, of course, is when new DNA evidence comes to light. 

However, there are other areas of forensic evidence that might not have been available to the police at the time, 

no matter how hard they tried to get it. With the enactment of the Criminal Investigation (Identifying People) Act 

and the investigative provisions in the Criminal Investigation Act, this Parliament has provided investigating 

officers with quite extensive powers during the course of an investigation. It is not the case any longer that a 

person can give their name and address and say to the police that that is all they are getting. The police can 

obtain a number of other things either with or without the consent of the suspect. When I say ―without the 

consent of the suspect‖—I will not debate that legislation again and go through it all—that happens after certain 

procedures have been entered into and includes forcibly taking fingerprints or DNA swabbing. The number of 

occasions when the police will not have had the opportunity to get forensic evidence will be somewhat limited 

but may still easily exist. 

When I say that the legislation is uncontroversial, it would be uncontroversial to most of us sitting here. It 

follows as a matter of logic that when in exceptional circumstances fresh evidence comes to light, a person 

should be retried; or, to put it another way, the offence should not go unprosecuted in the light of fresh and 

compelling evidence. I am aware, of course, that in the legal profession, especially at the criminal bar, there will 

be some concerns about this legislation and it will be considered controversial. That is because among those 

sections of the profession in which I practised for nearly 30 years—28 years—practitioners are steeped in the 
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notion of autrefois acquit; that is, an acquittal by the judgement of the jury brings finality to the matter. Once one 

is steeped in not only that tradition, but also the learning behind it, it is often hard to move a little, but the 

community certainty wants us as politicians to move in this direction, and rightly so. The whole rationale of 

autrefois acquit, of course, in Western Australia is contained not as a common law principle, but in section 17 of 

the Criminal Code of Western Australia, which enables a person to plead, as Carroll was able in Queensland 

under its code, that a prior acquittal of a charge is a bar to a further prosecution. 

The matter distils down to when and in what circumstances a retrial of an acquitted person should be permitted 

and what sorts of safeguards we have against the overzealous pursuit of a citizen by disappointed police officers 

or prosecutors who are disaffected by a jury’s verdict of acquittal. If I could use a colloquial phrase, there is no 

doubt from my experience that both counsel and investigators do invest, as they say, some skin in the game when 

contentious criminal trials are being conducted. By that I mean that there is some of the person—not beyond 

their objective intellect, but some of the person’s emotional investment—in the prosecution. It cannot be 

otherwise when we consider the gruesome task that some officers have in their duty of prosecuting offenders. I 

recall being an instructing solicitor on the Birnie matter. Of course, Catherine Birnie and Mr Birnie were both 

prosecuted for a series of dreadful murders of young women, each of which had been preceded by the sexual 

violation of the victim. I saw in graphic detail the photographs. I also knew personally the police officers 

involved in the investigation prior to the apprehension of the offenders and knew of the emotional impact it had 

on those particular police officers. Therefore, it is not to be entirely unexpected that in the face of an acquittal 

emotions can run very high with both investigators and, beyond that, the prosecuting counsel themselves, 

although they are probably a bit more adept at looking at it more objectively than the police officers, not by 

reason of their legal training, but because they are one removed; they are not actually down in the bush grave 

recovering remains et cetera and dealing with the distraught family on that day-to-day basis. Therefore, when a 

person is acquitted of an offence, it is not unusual for the investigator and the family of the deceased to be 

terribly disappointed and wanting to see the person ―brought to justice‖ eventually. I noticed that that was an 

expression used only last week in Queensland with the acquittal of a gentleman over a murder of some antiquity; 

I think it was 20 years ago that the young woman was murdered. In Queensland, when the family heard that no 

alternative suspect or scenario was advanced by the defence, but just a reasonable doubt raised after all these 

years about whether this person, after leaving the hotel, did the murder or not, they were able to say, ―One day 

this will all come out and be brought to justice,‖ because in Queensland, of course, the legislation has now 

passed. 

What are the circumstances that this Parliament should regard as adequate safeguards for there to be a 

subsequent prosecution? These are set out in this bill in what will become section 46A of the Criminal Appeals 

Act 2004. A new prosecution will not be able to be commenced after a person’s acquittal without leave of the 

Court of Appeal. I believe that is dealt with in proposed section 46M. Before I come to that, how does the matter 

get before the Court of Appeal? Perhaps if I just take that back one step. There is of course capacity for accused 

persons to appeal after conviction; we all know that. Following a conviction, an accused person has a right to 

appeal on an error of law or by leave can appeal to the Court of Appeal on an error of fact. But once that appeal 

is spent, once that trail or pathway of appeals, which includes ultimately, in special circumstances, appeals by 

leave—special leave—to the High Court of Australia, has been exhausted, that is also regarded as final and 

brings the matter to an end so that the community knows that that particular controversy as to who was the 

murderer is at an end. But there is capacity of course in the Sentencing Act for there to be a petition of clemency to 

the Attorney General who can make a reference back to the Court of Appeal and start the appeal process again. 

That is rightly so, because new evidence might come to light for a convicted person that was not available at his 

or her trial, which may have raised a reasonable doubt. We have seen that in references made back to the Court 

of Appeal—I do not think the current Attorney has had one yet, but under the previous government there was 

Button, Beamish, Mallard; there was a little spate of them—and the appeal process was opened up. Therefore, it 

is only fair, proper and balanced that if new, fresh and compelling evidence that was not available to the 

prosecution or the investigators subsequently comes to light, that the pathway for re-prosecution is available.  

The question then becomes—the live question is—the gatekeeper, and under what circumstances the gate to that 

pathway for re-prosecution can be opened. The report of the Standing Committee of Attorneys-General—I will 

refer to it as SCAG—has said that firstly the Court of Appeal must be satisfied of several things including that 

the fresh evidence is compelling in establishing the guilt of the person who was previously acquitted. Secondly, 

it must, as a matter of compulsion, be demonstrated to the Court of Appeal that it is in the interests of justice that 

the matter proceed to be retried. We agree with all of that, but as I indicated to the Attorney General for 18 

minutes this morning prior to debate, the one area the opposition has difficulty with, and I cannot find the 

rationale for this in the report of SCAG, is that this whole process of re-prosecution commences with an 

application being made to the Court of Appeal for leave to commence new proceedings, and it can be done by an 

authorised officer. An authorised officer is defined in proposed section 46A(1) as being — 
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(a) the Attorney General; or 

(b) the Solicitor-General; or 

(c) the State Solicitor; or 

(d) the DPP; or 

(e) the Director of Public Prosecutions appointed under the Director of Public Prosecutions Act 

1983 (Commonwealth); 

Therefore, it is the state or federal DPP. The concern I have about this gatekeeping is that the Attorney General 

plays no part in the decision-making processes about whether to indict or not to indict a suspect in the normal 

course of events. That call is made by the DPP. The position that the Attorney General has the Crown 

prerogative right of presenting an indictment on behalf of the Crown—the state as it is now called, but 

historically it was the Crown—was not always so. There was a very well-celebrated case of a union leader being 

charged with assault and occasioning bodily harm and going through those committal proceedings that we had 

then in which a magistrate would first hear and determine the evidence to decide whether there was a prima facie 

a case and, if so, commit a person to stand fair trial. That occurred, and the Attorney General of the day stepped 

in and filed what was then known as, not a notice of discontinuance but, in the quaint language of those times, a 

―nolle prosequi‖—or that he ―nollied‖ it—which brought an end to the proceedings. That caused quite some 

controversy in this city, as I recall, which I think was in about 1989 or might have been in 1987.  

Prior to that there was an office of the crown prosecutor, which in those days was occupied by Mr McKechnie, 

as he then was. Then the state legislated for the independent Office of the Director of Public Prosecutions, which 

would have sole responsibility in the state of Western Australia for presenting indictments, signing indictments, 

signing notices of discontinuance and conducting indictable proceedings. That is one area we will raise in 

consideration in detail. That is because often after an acquittal, political pressure is brought to bear on politicians 

to right what the public perceives to be a wrong—a wrong brought about by the acquittal—by re-prosecuting the 

people.  

The most recent case of such public clamour was probably the acquittal of the accused after the trial involving 

the victim police officer Constable Butcher. As I recall, police representations were made to this Parliament, the 

family was on television, and all sorts of media commentators were outraged at the acquittal and demanding that 

something happen. I do not want to mislead members in any way or get them on the wrong track here by saying 

that the Butcher case would have come within the ambit of this legislation, because there is no fresh evidence. I 

just cite that case to show how the public can seek to put pressure on people within this Parliament and on 

Attorneys General to do something more. That particular case was cited as the precipitating factor for mandatory 

sentencing. That was the government’s response on that occasion, because it knew it could not—and still 

cannot—re-prosecute the acquitted people unless there was some sort of compelling fresh evidence. We will 

therefore ask why the DPP will not make the decision to go to the Court of Appeal and ask for leave, instead of 

the decision being made by a politician—which is ultimately what the Attorney General is. I know that 

Attorneys General sit above politics to a degree, but we want to know why a politician will make this decision 

instead of the decision being limited to the DPP. 

Another interesting aspect of the legislation which the Standing Council of Law and Justice—formerly SCAG, 

the Standing Committee of Attorneys-General—turned its mind to and one with which we as an opposition 

wholly agree is that it should have retrospective application. That is, it should not be limited to cases of acquittal 

henceforth, but should apply to any person acquitted in this jurisdiction—no matter how far back in time—when 

fresh and compelling evidence comes to light that was not available to a diligent investigator at the time. I use 

the phrase ―diligent investigator‖ advisedly, because one of the criteria that the DPP or the Attorney General 

would have to demonstrate to the Court of Appeal is that, as diligent as the police were at the time of the 

prosecution, they did not turn up, nor could they have been reasonably expected to turn up, this evidence that has 

now come to light. One would anticipate this would limit the number of cases that come before the Court of 

Appeal to very few in number, as they must jump that bar. It is not just that we have more evidence to put before 

the court but that this evidence was not available at the time of the first prosecution; more than that, it would not 

have been available to a diligent police officer conducting the investigation. In other words, it is something new 

that has almost fallen from the heavens and has come to the attention of the investigating officers. 

Not only that, the authorised officer who goes before the Court of Appeal—it can never be the police; it would 

be the DPP or the Attorney General or other officer defined—can seek to prosecute not only that initial offence, 

but also what the Attorney General referred to in his second reading speech and what the legislation points out in 

detail as an administration of justice offence as defined in the legislation. That includes the bribery of a public 

officer, judicial corruption, fabricating evidence and corruption of witnesses. Those terms are all defined in 

proposed section 46A(2). They are offences that could cause a trial to miscarry by perverting the course of 
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justice or destroying evidence so that the person might not be able to be retried for the initial substantive offence 

because evidence had been destroyed, but the person could be prosecuted for one of these administration-of-

justice offences, whether it be the destruction of evidence or conspiring to pervert the course of justice or such 

type of offence. Once again, to be prosecuted on this alternative basis—that is, not for the original murder or the 

original drug conspiracy but for an administration-of-justice offence—there would also have to be some fresh 

and compelling evidence that was not available at the time. 

We as an opposition support this legislation with a few question marks. One is our objection to the proposition 

that the Attorney General himself or herself, or those acting under his or her direction, such as the Solicitor-

General or State Solicitor, can take the case to the Court of Appeal, rather than ―authorised officer‖ being 

confined to the DPP. However, we agree with the intent of the legislation and with its retrospectivity—that is, it 

applies to people who in the past have secured acquittals—when new evidence comes to light. The outrage in 

those cases would be on the same level as it was in the Mallard case when new evidence came to light showing 

that it was impossible that Mr Mallard could even possibly have been the person responsible for the crime of 

which he was convicted. 

I would like to address one of the comments of the Attorney General in his second reading speech. It is in the 

first paragraph. He said — 

This bill is a major reform to the Western Australian legal system that will help bring the criminal law 

of this state into the twenty-first century. The bill is, in part, responding to changes in forensic science, 

helping to ensure that the guilty are convicted and the innocent are set free, and maintaining balance in 

the criminal justice system. 

I have some concern with the second part about ensuring that the innocent are set free, but I will deal with that 

later. We have seen that DNA evidence—especially in America where it has been in use for longer—can help set 

the innocent free so long as the innocent have access to the evidence, which they do not always have. One of the 

biggest and most challenging shortcomings in our criminal justice system at the moment is this whole aspect of 

disclosure. Without commenting on other than what has been published in the newspaper, we are seeing that at 

the moment. It was reported in the newspaper that the trial of Mr Rayney had to be delayed yet again because of 

ongoing issues concerning disclosure. In the Mallard case, of course, disclosure did not happen. I see an 

imbalance in that the police have access to everything on the file in relation to one of these reinvestigations and 

putting these matters before the courts, but a convicted person does not have the same access to the source 

materials and to, as the Attorney General put it, forensic science to help ensure that the guilty are convicted and 

the innocent are set free. But if the convicted person does not have access to those source materials, the forensic 

science is of little use to him or her. 

There is some terminology and other aspects in the bill that we would like to go into consideration in detail to 

discuss. We shall not hold up the chamber for too long. We will try to do that efficiently, as we did the other 

evening when we went straight to the points during consideration in detail. Proposed section 46D states — 

A person cannot charge an acquitted accused with any of these charges without the leave of the Court of 

Appeal given under this Part — 

(a) a charge of a serious offence the details of which are the same or substantially the same as 

those in charge A; 

We will probe what that is. Will it be a charge involving the same elements or the same facts? How close will it 

have to be to the original charge? It will be interesting to hear from the Attorney General on that, because ―the 

details of which are the same‖ is new terminology. In criminal law, we talk about elements or the material facts. 

There is another area that we will go into detail on. Proposed section 46I states — 

(1) For the purposes of section 46H, evidence is fresh in relation to the new charge if — 

It then refers to the word ―diligence‖, which I referred to earlier — 

(a) despite the exercise of reasonable diligence by those who investigated offence A, it was not 

and could not have been made available to the prosecutor in trial A; — 

We then have the disjunctive — 

or 

(b) it was available to the prosecutor in trial A but was not and could not have been adduced in it. 

We will deal with discretionary grounds for the exclusion of evidence in consideration in detail. 

One of the other areas that the Standing Committee of Attorneys-General referred to—I just cannot find it in the 

bill—was that once leave was granted, there were two days within which to file fresh charges. The SCAG 

recommendation was that that was a bit tight and it should be taken out to 10 days in which to file fresh charges. 
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I do not see where the filing of fresh charges follows in this bill. I think it is within 28 days. I think that covers 

the same area but I am not quite sure, so we will deal with that. It looks as though it is just that little bit more 

generous and that the prosecution will be given a full 28 working days within which to review the final police 

brief and the charges that should be presented. 

In conclusion, we support the legislation. We know that there is a minor variance from the final SCAG report. 

The final SCAG report referred to serious offences and expressed those to be offences that carried a term of life 

or at least 15 years’ imprisonment. Unless I am mistaken, my recollection is that the Queensland legislation has 

life or 20 years’ imprisonment, as does New South Wales. The cut-off point in Western Australia is 14 years. 

The SCAG recommendation and the one that the Attorney General’s predecessor, Mr McGinty, would have 

acceded to was 15 years. The difference between 14 years and 15 years is minimal, but I will be interested to 

know why the other states have 20 years and we are defining it as 14 years. That seems to be bringing it down. 

We also agree with the principle that this path of seeking leave and re-prosecuting offences should not be for 

minor offences, or even relatively serious offences; it should be held for those very serious offences that are 

defined by life imprisonment or, as SCAG said, at least 15 years’ imprisonment. Here it is 14 years. We are not 

going to disagree with that. But we want to find out the rationale for that and we want the Attorney General to 

give us examples of some of those cases. 

That concludes my second reading remarks, in which I have also flagged the areas that the opposition is 

interested to discuss in consideration in detail. 

MR C.C. PORTER (Bateman — Attorney General) [12.08 pm] — in reply: I thank the member for Mindarie 

for his comments on the Criminal Appeals Amendment (Double Jeopardy) Bill 2011. I will not unduly delay our 

move into consideration in detail. I might just address a few of the matters that the member has raised that are of 

a more philosophical bent rather that the issues that we can deal with in consideration in detail, particularly the 

issue that—the member is correct—the Attorney General is one of the authorised officers who can bring an 

application for a double jeopardy–type retrial before the Court of Appeal. The quite fair question that he asked 

was: what is the rationale behind that?  

I agree with the member. My recollection is that when we look over the original decisions in terms of the 

commonwealth law reform group—the model laws—this was clearly discussed at the time my predecessor was 

engaged in the conversation and dialogue through the former Standing Committee of Attorneys-General. There 

is no documentation of what was in the minds of all of the individuals, including the drafters, and all of the 

Attorneys General who agreed at the time as to why the Attorney General might be one of the applicants. I have 

a view as to why that can be considered an appropriate mechanism, which I will share. I do not know whether I 

will convince the member, but I will share it with him. I will go into that in a moment.  

I will quickly address the point the member for Mindarie raised about the removal from the criminal law of this 

state of the Attorney General’s ability to commence prosecutions. It may be that my advisers, who diligently 

listen to these debates, can confirm this for me so that I can accurately confirm it during consideration in detail. I 

have a sense in my head that the ability for the Attorney General still remains and that it was re-enlivened to a 

certain extent in the Criminal Procedure Act. I have just conducted a quick search of that act now. If we go to 

section 80 of the Criminal Procedure Act it uses terms including ―relevant authorised officer‖, which includes 

the Attorney General, the Solicitor-General, the State Solicitor and the Director of Public Prosecutions, or a 

member of the DPP’s staff appointed in writing by the DPP as an authorised officer. In section 83(1), under 

division 2, which is entitled ―How a prosecution is commenced‖, it is stated — 

A prosecution in a superior court against a person for an indictable offence may only be commenced by 

an authorised officer acting in the course of his or her duties.  

I think it is the case—I will try to have this perfectly confirmed during the course of consideration in detail—that 

the ability for the Attorney General to commence what is in effect an ex-officio indictment remains under the 

Criminal Procedure Act. I am not aware that it has ever been used since the Criminal Procedure Act came into 

force, but that power remains. That power has historically existed in most common law jurisdictions. It raises 

similar questions to those the member raised about whether the Attorney General is an appropriate person to be 

an authorised officer to bring a double jeopardy application before the Court of Appeal. A similar question can 

be asked about whether the Attorney General is an appropriate person to commence an indictment. There are 

very strong parallels in a similar question about whether the Attorney General is the appropriate person to 

consider both petitions to have convictions returned to the Court of Appeal for reviewing or, alternatively, royal 

prerogatives in the nature of petitions for mercy to have someone released earlier than the sentence given by a 

court. Obviously, the difference between that category in which the Attorney General sends something back to 

the Court of Appeal pursuant to a petition for a review of the conviction or a potential change of the sentence is: 

is the Attorney General exercising a power to the benefit of the offender, or the person who has been convicted? 

That is different from the first two situations—the indictment and the double jeopardy application. The power 



Extract from Hansard 

[ASSEMBLY — Thursday, 3 May 2012] 

 p2338b-2348a 

Mr John Quigley; Mr Christian Porter; Mr Rob Johnson 

 [6] 

exercised, or potentially exercised, by the Attorney General stands to the potential detriment of the person 

subject to the application.  

Those matters in the nature of petitions to have a conviction reviewed by the Court of Appeal, as was the case in 

Mallard, is an interesting starting point. In that particular context, the Attorney General makes that decision. No 

other person can make that decision. The member is very familiar with the Mallard situation. I think my 

predecessor, Hon Jim McGinty, sent that back for the second, or was it the third time, to the Court of Appeal?  

Mr J.R. Quigley: I think it was the second.  

Mr C.C. PORTER: It certainly was not the first in any event; it was the second time.  

Mr J.R. Quigley: The High Court had dismissed his special leave, so it must have been at least the second.  

Mr C.C. PORTER: Indeed, it was the second. 

There have been other matters of that type in this state. Before me presently is the matter of von Deutschburg, 

which I am very close to making an announcement on. As a summary description, he is an individual who 

engaged in an armed robbery. The person behind the counter—the victim—later died from complications from a 

duodenal ulcer. An argument has been put by von Deutschburg through his counsel that the medical knowledge 

about the cause and effect of stress on duodenal ulcers and other potential causes of complications from 

duodenal ulcers, and the original cause of what actually causes a duodenal ulcer, might mean that there is 

something to be considered here. In those circumstances, why is it that the Attorney General is the decision 

maker and why, in my argument, would the Attorney General be the appropriate decision maker? It goes back to 

the very first point raised; that is, the position of Attorney General is a very curious one. The Attorney General is 

clearly a politician, the Attorney General may hold multiple portfolios, and the Attorney General is an elected 

member of Parliament, a member of the executive and a member of Parliament. They aim obviously, within all 

appropriate reason, to have the government re-elected but they are also the first law officer of the state and take 

their duties and role in that respect seriously. They conduct all of the civil litigation of the state and adhere to all 

the principles of being a model litigant, and of course have these roles from time to time in the criminal justice 

system—one of them being royal petitions for review of convictions. In and amongst all that, that ―loyalness‖ of 

the Attorney General is also balanced by the fact that being a politician, an elected representative and a member 

of the executive, an Attorney General has something that many other lawyers may not have—I speak here about 

a DPP or a Supreme Court judge—that is, a very close eye and ear to public opinion and to the media’s 

expression of that opinion. When we look, as no doubt the member for Mindarie has had cause to, at the way in 

which the media informed and drove public opinion in matters like Mallard, or indeed prior to that in matters 

like Mickelberg, that was a very effective mechanism to highlight what, in those cases, represented and what was 

deemed to have been—particularly in the Mallard matter—an injustice. I put to the member that although this is 

a situation involving the Attorney General’s decision-making stance and the potential advantage of the person 

who has been convicted, the Attorney General, whilst looking at it in a legal and scholarly fashion, is also likely 

to be more attuned to the public opinion that the member has spoken about than perhaps another lawyer in a 

position outside executive government. Perhaps the example is the DPP. That, I would argue, has been a good 

thing. It is precisely why it is the Attorney General who makes that decision. It is an inherently democratic 

decision. Although I do not mean to suggest that a government would lose office on a single issue such as a 

failure to send a matter such as Mallard back to the Court of Appeal for further analysis—although an issue like 

that may become so large that it becomes determinative—an issue like that could very much be a prominent 

issue in any election or in the court of public opinion which bears upon the ultimate electoral fortunes of a 

government. I think that is why the Attorney General in that decision-making process has the ultimate role to 

play.  

If I can put it this way, at the risk of being criticised for putting it this way: whilst looking at those decisions in a 

legal and scholarly fashion—which is always the case, and always present in an Attorney General’s decision 

making—the Attorney General is also going to be generous in his assessment of what the public think in a given 

situation is an appropriate procedural course. Ultimately, with a petition to have a matter returned to the Court of 

Appeal, what is sought to be achieved is the reversing, if there has been an injustice, of an injustice. The 

Attorney General, being connected both to the profession and to the public at large, is in a unique position to 

make a judgement as to whether there has been an injustice and whether people think that there has been an 

injustice, or whether there is sufficient evidence of an injustice for the matter to be reconsidered.  

If I am right about that, then it may also be the case that in very rare circumstances the Attorney General would 

have a role in making that decision to place the matter before the Court of Appeal where the outcome may be to 

the detriment of the person subject to the application; in this case, a retrial.   

As the member has pointed out, the other authorised officers are the Director of Public Prosecutions, the 

Solicitor-General, the Attorney General and the State Solicitor. Interestingly, questions could be raised as to 
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whether, if the Attorney General came out, the Solicitor-General and State Solicitor should also come out, 

because they are also, to an extent, creatures of the executive; and, indeed, in the case of the Solicitor-General, 

he is instructed by the Attorney General. Therefore, there would be nuanced questions about whether, if we took 

out the Attorney General, we should take out the whole lot. 

Mr J.R. Quigley: There would be, yes. 

Mr C.C. PORTER: One of the reasons why the State Solicitor is in there, sensibly enough, is that in making an 

application for a retrial with respect to new and fresh evidence, there are limits as to seriousness. However, there 

are not similar limits when the basis for seeking a retrial is that there was an administration of justice–type 

offence. Proposed section 46E, ―Applying for leave for new charge‖, refers to an authorised officer. Proposed 

section 46H, ―Deciding leave applications‖, refers to two types of leave applications. If the leave application 

relates to a serious offence but not an administration of justice offence generally, the Court of Appeal needs to be 

satisfied either that there is fresh and compelling evidence or that there has been a tainted acquittal. In the tainted 

acquittal circumstance, there may be a retrial even for a relatively minor offence. The idea is that if a jury has 

been bribed on a relatively minor offence, there can be a retrial on that.  

Mr J.R. Quigley: A retrial on what? 

Mr C.C. PORTER: On the relatively minor offence if there has been a tainted acquittal. That is one of the 

reasons I think the State Solicitor’s Office is one of the parties listed there; and also, of course, the SSO is in 

there for the administration of justice–type offences, which may relate to the types of prosecutions and trials that 

the SSO is regularly undertaking.  

The point I would make is this: there could well be circumstances in which those individuals—I particularly take 

the differential between the Director of Public Prosecutions and the Attorney General—might look at precisely 

the same factual matrix, legal questions and circumstances, and at precisely the same factors, such as the 

interests of justice, the strength of the fresh and compelling evidence, the requirement for the Court of Appeal to 

have a successful application, and ultimately, the public interest, and it is not inconceivable that in a rare 

circumstance, the Director of Public Prosecutions might come to a different determination from that made by the 

Attorney General. Indeed, two different Directors of Public Prosecutions—two different individuals—if it could 

ever be tested as a counter-factual, might come to a different decision about that very finally balanced process. 

My view would be, and the government’s view would be, that the reason the Attorney General maintains an 

ability to make that application, just as the Attorney General does with regard to indictments under the Criminal 

Procedure Act, is that from time to time, in very rare circumstances, a situation might arise in which the Attorney 

General, because of his natural inclination to be closely attuned to the public interest considerations in a matter 

such as this, would reach a different determination. I think that is a wise safety valve in this process. 

Sitting next to that is this consideration: if the Director of Public Prosecutions felt disinclined to make an 

application but the Attorney General did not, the Attorney General would be, I would think, very unwise to make 

an application that pandered to the public interest in circumstances in which it would be destined to fail. I would 

say also that the Attorney General, being both a member of the executive and a legal officer, and in both roles 

having to answer to the public interest and the public perception of matters, and to the law, would have to, as a 

matter of good conscience, resist the temptation, if it ever arose, to send something to the Court of Appeal by 

way of application for a double jeopardy retrial if he considered that there was no prospect of success. I cannot 

see any responsible Attorney General who valued their position doing that. The member for Mindarie is quite 

right. There are some very difficult decisions to make in this area. Of course one very recent decision that 

springs to mind was whether to undertake prosecutions for the Ward matter, and that is a matter that I think the 

incoming Director of Public Prosecutions had to face as almost his first decision. As I have said, those are very 

difficult decisions.  

I would simply put to the member that this process is as much about rectifying injustices that may from time to 

time arise as it is about the process of the petition and referring a matter to the Court of Appeal pursuant to a 

conviction. In both those processes, the role of the Attorney General should be maintained. This is a matter that 

we may go into further in consideration in detail. It is a rationale for the member to consider. Whether it is one 

that the member ultimately agrees or disagrees with is a matter that we can discuss further. I thank the member 

for his contribution, and I look further forward to further discussions in consideration in detail. 

Question and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 3 put and passed. 
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Clause 4: Part 5A inserted — 

Mr J.R. QUIGLEY: We have had the benefit of the Attorney General’s reply to the second reading debate. I 

have addressed the definition of ―authorised officer‖, and the Attorney General has helpfully taken us to the 

Criminal Procedure Act, and he has described the Attorney General as having something like the reserve powers 

of the Crown to dismiss a government. There is always one ultimate person with the authority to exercise this 

power, and in this case the Attorney General says that person is the Attorney General. But I put this to the 

Attorney General: if we leave aside the Solicitor-General and the State Solicitor for a moment, the Attorney 

General’s rationale for keeping the focus on the Attorney General as an authorised officer seems to be that the 

Attorney General is in a unique position, being not only a lawyer, and as such, a person who will approach the 

task in a scholarly and balanced manner, but also a politician, and as such, a person with a close ear to public 

opinion. There are two things I would like to say about that and have the Attorney General respond to. Firstly, it 

is not just a question of public opinion as to whether one of these types of applications should be brought before 

the Court of Appeal. It goes way beyond that. I am not talking just about fresh evidence. I am talking about 

public interest as opposed to public opinion. The public might not be quite informed enough to form a balanced 

idea of what is in the overall public interest.  

Secondly, if the Attorney General was to bring such an application in relation to an indictable matter—a serious 

matter—would that not be seen as a lack of confidence in the Director of Public Prosecutions who has declined 

to bring such an application? In other words, it would be a vote of no confidence in the DPP and, in that regard, a 

vote against the public interest.  

Mr C.C. PORTER: That is the risk that any Attorney General would run in exercising his powers under the 

Criminal Procedure Act or the Criminal Appeals Act. I want to make clarification about something I said in the 

second reading response. It could easily be misconstrued and it is my fault if it is. When we look at proposed 

section 46H, the limits of seriousness of the offence apply to both an offence where the argument is that there 

should be a retrial because of fresh and compelling evidence or an offence where there is a tainted acquittal. The 

third category is the administration of justice offences, and they are able to be given a fresh prosecution. They 

are listed at the front of the bill and are matters of somewhat less seriousness than the 14-year type cut-off, which 

is the point I was inelegantly seeking to make.  

To turn to the member for Mindarie’s point, if he looks at the recent history—I do not mean since the ascension 

of the new conservative government in New South Wales—of the relationship between the New South Wales 

Attorney General and the New South Wales DPP, at times— 

Mr J.R. Quigley: A bit of tension? 

Mr C.C. PORTER: ―Tetchy‖ is the word one could use to describe it. The history of the relationship between 

Attorneys General and their Directors of Public Prosecutions varies from state to state and over time. The way in 

which I conduct that relationship is to avoid, as often as I can, speaking to the Director of Public Prosecutions, 

particularly on matters that involve the exercise of discretion. The member would be aware that under the act I 

can give general directions on wider and broader matters of policy, but never directions on individual cases that 

would affect the exercise of discretion. I try to stay out of that as much as physically possible. The member for 

Mindarie’s point is this: if a high-profile Carroll-type matter arose, it would likely be the case that an Attorney 

General would, in the first instance, have the DPP consider whether he would be the authorised person to make 

the application to the Court of Appeal pursuant to proposed section 46E. The Director of Public Prosecutions 

may determine, after considering his guidelines, the legal and factual matrix and the history of the matter, not to 

make such an application. The member’s point is that if the Attorney General then considered it afresh and 

reached a different determination, it could easily lead to public tension between the Attorney General and the 

Director of Public Prosecutions. The member is absolutely right, which is one of the reasons that I consider that 

any Attorney General would tread very cautiously with the prospect of making an application to the Court of 

Appeal in circumstances in which the DPP, upon considering the matter, had declined to do so. It is a matter that 

militates against overzealousness of an Attorney General or of allowing public opinion to have too great an 

influence on the decision making. If I have used the words ―public opinion‖ and ―public interest‖ 

interchangeably, I apologise. Certainly what I mean to suggest by advocating in favour of the Attorney General’s 

continuing role in this process is the interest that the Attorney General has in the public interest and his 

understanding of the public interest.  

Considered in reverse, I would put this general argument: an Attorney General, because of the nature of his 

blended position, is likely—generally speaking—to have a greater intuitive sense of the public interest factors 

than a Director of Public Prosecutions would conceivably have from time to time. A DPP might approach 

problem solving somewhat more conservatively in terms of the application of public interest criteria than would 

an Attorney General. I say that in a very general sense. It may be that two different DPPs would have very 

different individual views about the public interest, the weight of public interest, what is in or not in the public 
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interest and how to define and assess it. I put this to the member: if the decision to have the Mallard case 

returned for a subsequent time to the Court of Appeal were a decision not of the Attorney General —  

Mr R.F. JOHNSON: I am very interested in what the Attorney General has to say. I think he is getting a good 

point across and I would like to hear more from him.  

Mr C.C. PORTER: Thank you. The Minister for Police can always be relied on in a tough spot.  

If the decision—I know statutorily this would not be the case and that this is a hypothetical—of arguing the case 

of whether or not a matter should be returned to the Court of Appeal for a second, third or subsequent conviction 

were left to a person in the position of the Director of Public Prosecutions, I consider it would be much harder 

convincing that person than it would be to convince an Attorney General. I am not simply saying that because 

the Director of Public Prosecutions is the prosecuting authority; I am saying that because of the fact that that 

person may be approaching the problem in a slightly different way. Indeed, again, if it were left to a retired judge 

or independent person outside the Attorney General’s office to make a decision to return a matter to the Court of 

Appeal to reassess the veracity of a conviction, it might be a more difficult case to mount. What Attorneys 

General in this state have shown in respect to that process is that they are sensitive to the concept of public 

interest. I think they have understood it quite well. If I am right about that, one of the consequences of that is that 

Attorneys General become a last-resort safety valve in this mechanism to ensure that if it is in the public interest 

for a matter to get before the Court of Appeal for a decision, it gets there. Woe betide an Attorney General who, 

after the Director of Public Prosecutions had said no, sent something to the Court of Appeal and failed. That 

would be something that the Attorney General would have to publicly explain and he would have to live with 

that in terms of his own good-conscience understanding of the decision-making process and whether he engaged 

in the right one. There is an important role for the Attorney General to play here, albeit it will be rarely 

exercised.  

Mr J.R. QUIGLEY: I have a little bit of breastfeeding to do, because I might have got the discussion off a bit 

on the wrong foot. The bill itself uses the language of ―public interest‖ when the authorised officer—that could 

be the current Attorney General—is in the process of determining whether an investigation should be 

recommenced. The authorising officer—be it the current Attorney General or one of the others listed in 

paragraphs (b) to (e) of the definition—decides to, as it were, to let the police off the leash to start reinvestigating 

the offence. However, what we are talking about when it gets down to the court is that the court will not grant an 

application unless it is satisfied that it is in the interests of justice, which is perhaps a more scholarly concept 

than public interest. I ask the Attorney General to address that, because I cannot see how an Attorney General is 

any better placed than a DPP to determine what is in the interests of justice. Before I sit down, on the issue of 

Mallard or any of those other referral cases, the Attorney General does not decide whether it is in the interests of 

justice—it is whether the person has an arguable case. The Attorney General does not become a litigant to those 

proceedings. If a reference is made, the Attorney General stands back and leaves it to the parties, being the 

applicant and the respondent DPP. The Attorney General is in no more of an advantageous position to decide 

whether the application will meet the interests-of-justice test.  

A test, I note, from the Standing Committee of Attorneys-General report—which is, I recognise, picked up in 

this bill—is a mandatory requirement for success; that is, it has to be shown that it is also in the interests of 

justice. I am still worried about the Attorney General being the authorised officer given that the ultimate test is 

whether it is in the interests of justice, which the DPP is surely as well placed as an Attorney General to 

determine. 

Mr C.C. PORTER: The member is quite right. I think the way in which the legislation may be cautiously 

summarised is that in determining whether to undertake the new investigation, which may lead to an application, 

public interest is an important part of the test. At the other end, when the matter comes before the Court of 

Appeal, the cornerstone of the test is the interests of justice. Then there is this decision that sits in between the 

decision to investigate and the final decision of the Court of Appeal on leave—that is, the decision of any 

authorised officer as to whether to make the application for leave. 

My reading of the act is that, unlike the interests of justice test being stipulated as the cornerstone for the Court 

of Appeal’s decision making, with the public interest being a cornerstone for the decision of the officer as to 

whether to investigate or not investigate, it is not stated in similar terms what the criteria are upon which either 

the DPP, the Attorney General, the Solicitor-General or the State Solicitor may make their decision—that 

flashpoint middle decision—about whether to make the application or not make the application. I envisage that 

the DPP would go about that with reference to his prosecutorial guidelines and take into account the same 

guidelines that are taken into account in determining whether to indict in difficult matters. That to me would be 

the logical mechanism, but the legislation does leave that question—for the applicant authorised person or 

officer—to the Court of Appeal somewhat at large. I put to the member that the natural features of that decision 

would be the interests of both justice and the public interest in the matter being argued before the court of appeal, 
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and the strength of the applicant’s prospects before the Court of Appeal. As an Attorney General, I would look at 

other matters, particularly those that the Court of Appeal is required to take into consideration in the making of 

its determination in exercising a potential discretion to send it to the Court of Appeal—the seriousness of the 

offence, how long it has been between the commission of the offence and this application, and the behaviour of 

the prosecution and the police at the time of the original investigation. It would be the natural, instinctive 

decision-making process for either the Attorney General or the DPP to consider those matters that the Court of 

Appeal is mandated to consider under the process. So the member is right: the interests of justice is the Court of 

Appeal’s ultimate determinant and public interest is the cornerstone of decision making for the investigation 

process, and the middle decision is somewhat at large, but there is a natural run of considerations in that, to 

which we would all expect to have close attention paid. 

Mr J.R. QUIGLEY: Having listened attentively to the Attorney General’s explanation, we are still unpersuaded 

that the Attorney General should be the authorised person to take these matters to the Court of Appeal. We will 

not be seeking to divide on the clause, but it is appropriate that I stand and mark our ground should our 

ambitions to become the government after March be successful or come to fruition. I know that is causing a bit 

of distress to the Leader of the House! But in that eventuality, at least everyone knows where we stand; that is, it 

should not be and will not be in any circumstances the Attorney General who makes that decision. We will vote 

against the clause on that basis but will not be seeking to divide on it. As far as I am concerned the clause can be 

put. 

Clause put and passed. 

Clauses 5 to 11 put and passed. 

Title put and passed. 

Third Reading 

MR C.C. PORTER (Bateman — Attorney General) [12.47 pm]: I move — 

That the bill be now read a third time. 

MR J.R. QUIGLEY (Mindarie) [12.48 pm]: It is just as convenient that I raise proposed section 46D during 

the third reading debate as it would have been to raise it during consideration in detail, because the opposition 

did not in any way intend to vote against proposed section 46D or move any amendment to it. I know that the 

Attorney General will grace us with a little explanation. 

Generally, for the purposes of the third reading of the bill, I should say that we have made our position clear and 

that we support the legislation. We demurred on who should refer these matters to the Court of Appeal, but that 

argument has been had and lost during the consideration in detail stage. The legislation is good legislation. It is 

consistent with what is around Australia, but I have not read in other legislation—albeit I have not looked 

exhaustively at all the other legislation—the part to do with proposed section 46D. I hope the Attorney General 

will address this in his reply. Proposed section 46D states — 

A person cannot charge an acquitted accused with any of these charges without the leave of the Court of 

Appeal given under this Part — 

(a) a charge of a serious offence the details of which are the same or substantially the same as those in 

charge A; 

I was going to probe the Attorney General about that and I know that the Attorney General is indicating from his 

seat that he will in due course—by way of interruption now or later; although I think probably in reply—explain 

what is anticipated. It does not have to be the elements of the offence, presumably. It may be a similar offence. I 

am just wondering how tight the nexus has to be between ―the same or substantially the same as those in charge 

A‖. In a murder case it would be the same; it would be ―killed the deceased‖. I am wondering what is 

contemplated by ―the details of which are the same or substantially the same‖. Overall, we support the 

legislation. It reflects fairly tightly the recommendations of SCAG. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 2370.] 

 


